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This practice note discusses the Securities Investor 

Protection Act of 1970 (SIPA), 15 U.S.C. §§ 78aaa–78lll, 

enacted to protect securities investors from losses caused 

by the failure of U.S.-registered broker-dealers. By protecting 

customers against the loss of their assets, SIPA promotes 

investor confidence in the capital markets. Significantly, 

and as the focus of this note, SIPA created a new form 

of liquidation proceeding, applicable only to registered 

broker-dealers that are members of the Securities Investor 

Protection Corporation (SIPC) and designed to “accomplish 

the completion of open transactions and the speedy return 

of customer property.” See generally Sec. Inv’r Prot. Corp. v. 

Barbour, 421 U.S. 412, 415 (1975).

For For information and resources on Chapter 11 and 

non-bankruptcy alternatives, see Bankruptcy Practice 

Fundamentals Resource Kit, Filing for Chapter 11 

Bankruptcy Resource Kit, and Out-of-Court Restructuring 

and Liquidation Alternatives Resource Kit.

SIPA History and Purpose

The Enactment of SIPA
Following the expansion of the securities industry during 

the 1960s, a great contraction hit the industry in 1969 

and 1970, leading to a series of liquidations, mergers, 

receiverships, and brokerage bankruptcies. The cash and 

securities that customers had deposited were tied up 

in these lengthy bankruptcies for years, and investor 

confidence eroded, causing Congress to be concerned with 

a domino effect with otherwise-solvent brokerages that 

had open transactions with the failed brokerages. Congress 

enacted SIPA to address these growing concerns.

The Creation of SIPC
SIPC was created under SIPA as a nonprofit, private 

membership corporation. 15 U.S.C. § 78ccc(a)(1). It is not 

a government agency or establishment, nor does it have 

regulatory or investigatory authority. 15 U.S.C. § 78ccc(a)(1)

(A). With narrow exceptions, SIPC members are all persons 

registered in the United States as brokers or dealers under 

15 U.S.C. § 78o(b). 15 U.S.C. § 78ccc(a)(2).

SIPC maintains the “SIPC Fund,” designed to protect the 

customers of brokers and dealers from loss in case of 

financial failure of the member. 15 U.S.C. § 78ddd. It is 

funded through assessments on members.

Procedural Issues for SIPA 
Liquidations

Initiation of a SIPA Liquidation
SIPA governs the liquidation of the broker-dealer business 

of all SIPC members. 15 U.S.C. § 78fff(a). To initiate a 

SIPA liquidation, the Securities and Exchange Commission 

(SEC) or self-regulatory organizations must first notify SIPC 

when they determine that a SIPC member is approaching 

financial difficulty. 15 U.S.C. § 78eee(a)(1). SIPC then files 

an application for a protective order if it determines both 

(1) that the member, including entities whose membership 

ended within 180 days of SIPC’s application, has failed 

or is in danger of failing to meet its obligations to 

customers; and (2) that the member meets one or more 

enumerated conditions of financial risk, such as insolvency, 

or noncompliance, or inability to show compliance with 

financial responsibility rules. 15 U.S.C. § 78eee(a)(3)(A).
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Should SIPC decline to act for the protection of customers, 

the SEC may file an application with the district court for 

an order requiring SIPC to discharge its duties under SIPA. 

15 U.S.C. § 78ggg(b). A SIPC member’s customers do not 

have a right to compel SIPC to act. Barbour, 421 U.S. at 

425. Only the SEC has that authority. 15 U.S.C. § 78ggg(b).

SIPC’s application is filed in a court of competent 

jurisdiction as defined by 15 U.S.C. §§ 78u(e) or 78aa, 

typically in the jurisdiction of the member’s principal place 

of business. In most cases, the filing of the application is 

the “filing date” and initiates the liquidation, with the SIPC 

member as the debtor. 15 U.S.C. § 78lll(5).

Upon the filing of an application for a protective decree, 

the district court has exclusive jurisdiction over the debtor 

and its property, wherever located, and of any suits against 

the trustee. 15 U.S.C. § 78eee(b)(2)(A). The Bankruptcy 

Code’s automatic stay provisions apply in the same manner 

as a petition under the Bankruptcy Code. 11 U.S.C. § 362. 

For information on the automatic stay, see Automatic Stay. 

Furthermore, under SIPA, the district court (1) shall stay 

pending bankruptcy or similar proceedings against the 

debtor; and (2) may stay the enforcement of liens against 

the property of the debtor, suits against the debtor, or 

rights of setoff against the debtor. 15 U.S.C. § 78eee(b)

(2)(B). In practice, SIPC routinely requests and is granted 

21 days for such discretionary stays. SIPA, however, 

specifically excepts from the stay contractual rights of 

creditors to liquidate, accelerate, or terminate a securities 

contract, commodity contract, forward contract, repurchase 

agreement, swap agreement, or master netting agreement, 

provided that the district court may stay the foreclosure or 

disposition of securities collateral pledged by the debtor. 

15 U.S.C. § 78eee(b)(2)(C). Such exceptions limit the ripple 

effect of a broker-dealer’s failure by allowing transactions 

involving the broker-dealer to continue, while protecting the 

debtor’s property for the benefit of customers. These stays 

are incorporated into the protective decree.

Issuance of the Protective Decree
The district court must issue a protection decree if 

either (1) the member-debtor consents or (2) the district 

court determines that the member-debtor meets one or 

more enumerated conditions of financial risk. 15 U.S.C. 

§ 78eee(b)(1). Such determination is made following a 

summary proceeding held three business days after the 

application is filed, or at such other time as the court may 

set. 15 U.S.C. § 78eee(b)(1). The parties should be prepared 

to make arguments, present evidence, and brief issues 

regarding the requirements for issuing a protective decree.

Upon issuance of the protective decree, the district court 

appoints a trustee for the liquidation and trustee’s counsel, 

both designated by SIPC in its sole discretion, 15 U.S.C. § 

78eee(3), subject to a hearing on their disinterestedness. 

15 U.S.C. § 78eee(b)(6). If the debtor has fewer than 500 

customers and its liabilities to general unsecured creditors 

and subordinated lenders appear to be less than $750,000, 

SIPC may specify itself as trustee and is always deemed 

disinterested. 15 U.S.C. § 78eee(b)(3), (6). In such cases, 

SIPC will distinguish its role as trustee from its corporate 

capacity and will file documents, as appropriate, as legally 

separate capacities.

The liquidation is then removed to the bankruptcy court. 

15 U.S.C. § 78eee(b)(4). The SIPA liquidation is docketed in 

the bankruptcy court with an adversary proceeding number, 

which serves as the related case number for any adversary 

proceedings within the SIPA case. See Securities Investor 

Protection Act under the Services & Forms – Bankruptcy 

Basics part of the United States Court website. An example 

of a typical protective order can be found at Sec. Inv’r Prot. 

Corp. v. Global Arena Capital Corp., 16-cv-620 (RWS), ECF 

No. 31 (S.D.N.Y. Feb. 16, 2016).

Bankruptcy Court Proceedings
To the extent consistent with SIPA, a liquidation under 

SIPA is conducted in accordance with the provisions of 

the Bankruptcy Code—specifically Chapters 1, 3, and 5, 

and Chapter 7 subchapters I and II. 15 U.S.C. § 78fff(b). 

In the bankruptcy court, the trustee quickly moves for an 

order covering procedural items. First, the trustee seeks 

approval for providing notice of the commencement of the 

liquidation, to be published in one or more newspapers and 

mailed to all customers of the debtor with an open account 

in the past 12 months. 15 U.S.C. § 78fff-2(a)(1). Notice to 

general creditors is provided by the trustee in the manner 

prescribed by the Bankruptcy Code and is usually approved 

by the court along with customer notices. Id.

Second, the trustee seeks court approval of the claims 

process, including authorizing the claim form, establishing 

a claims bar date, 15 U.S.C. § 78fff-2(a)(3), authorizing 

the trustee to determine and satisfy customer claims from 

customer property and SIPC advances without further court 

approval, and establishing a claims objection procedure. 15 

U.S.C. § 78fff-2(b).

Third, the court will establish a schedule for the trustee’s 

reports to the court. 15 U.S.C. § 78fff-1(c). To facilitate 

the SIPA-mandated investigation of the debtor, 15 U.S.C. 

§ 78fff-1(d), the trustee is often granted, pursuant to 

Bankruptcy Rule 2004, the power to issue subpoenas 
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under Bankruptcy Rule 9016, without further separate 

application to the court. For information on Bankruptcy 

Rule examinations, see Bankruptcy Rule 2004 Examinations.

Finally, the trustee will seek court approval of dates for a 

meeting of the customers and creditors, in accordance with 

11 U.S.C. § 341, and for a hearing on the disinterestedness 

of the trustee and trustee’s counsel. 15 U.S.C. § 78eee(b)

(6). For general information on the meeting of creditors, 

see Section 341 Meeting of Creditors Video. All notices are 

sent in a combined mailing, as allowed by Bankruptcy Rule 

9007. The U.S. Trustee has no involvement and does not 

receive notices. Fed. R. Bankr. P. 2002(k).

Powers and Duties of a SIPA Trustee
The SIPA trustee generally has the same powers and duties 

as a trustee under the Bankruptcy Code, with the obligation 

to pursue the SIPA goal of customer protection. A SIPA 

trustee may reduce securities to cash but has the duty (1) 

to deliver securities to customers to the maximum extent 

practicable, and (2) with SIPC approval and discretionary 

advance of funds, to pay any of the debtor’s indebtedness 

to a lender if by doing so securities of at least equal value 

to the debt will be released to the trustee. 15 U.S.C. § 

78fff-1(b). The trustee must also investigate and report 

on the debtor and the reasons for its failure, including by 

deposing its directors, officers, or other witnesses. 15 

U.S.C. § 78fff-1(d).

The Role of SIPC in a SIPA Liquidation
Once a SIPA liquidation has been initiated and transferred 

to the bankruptcy court, SIPC remains involved. SIPC is 

a party in interest, with a right to be heard in all matters 

arising from a SIPA liquidation. 15 U.S.C. § 78eee(d). The 

SEC may also file a notice of appearance and participate as 

a party in any proceeding under SIPA. 15 U.S.C. § 78eee(c). 

In some ways, SIPC’s role is analogous to that of the U.S. 

Trustee in a Title 11 bankruptcy.

SIPC oversees the trustee’s actions and, significantly, 

advances funds as provided by SIPA. First, SIPC advances 

funds—up to $500,000 per customer (including a $250,000 

sublimit on cash)—to satisfy valid customer claims when the 

debtor has a shortfall of customer property for distribution. 

At the beginning of a case, the SIPC advance can be used 

to rapidly satisfy customer claims while the trustee is still 

marshaling assets and determining the pro rata distribution. 

Once a customer’s claim has been fully satisfied, further 

distributions of customer property are recouped by SIPC, 

as subrogee, in the amount of the advance. See 15 U.S.C. 

§§ 78fff-2(c)(1)(3), 78fff-3(a); In re Bernard L. Madoff Inv. 

Sec. LLC, 424 B.R. 122, 133 (Bankr. S.D.N.Y. 2010), aff’d, 

654 F.3d 229 (2d Cir. 2011); McKenny v. McGraw (In re 

Bell & Beckwith), 937 F.2d 1104, 1109–10 (6th Cir. 1991). 

The SIPC advance may not be used, however, to satisfy the 

claims of customers who might be termed “insiders” of the 

debtor, 15 U.S.C. § 78fff-3(a)(4), or the claims of another 

broker, dealer, or bank conducting proprietary trading. 15 

U.S.C. § 78fff-3(a)(5). Additionally, courts have upheld the 

denial of a claim to a SIPC advance where the customer 

property in the account was the fruit of unlawful activity. 

Mishkin v. Siclari (In re Adler, Coleman Clearing Corp.), 277 

B.R. 520, 559 (Bankr. S.D.N.Y. 2002).

While the liquidation’s administrative costs and expenses 

are ultimately borne by the general estate, 11 U.S.C. § 

726, SIPC advances funds to cover administrative expenses 

when the general estate is insufficient. 15 U.S.C. § 78fff-

3(b)(2). SIPC’s funds (1) provide an infusion of cash at the 

start of a liquidation to enable the trustee to move rapidly 

for the protection of customers and (2) ensure that the 

unavailability of a general estate will not limit the trustee’s 

ability to recover and distribute customer property. To the 

extent a general estate is available, SIPC’s advances for 

administrative expenses are recouped under 11 U.S.C. § 

507(a)(2). 15 U.S.C. § 78fff(e).

The trustee’s and trustee’s counsel’s reasonable 

compensation shall be allowed by the court upon the filing 

of an application under the Bankruptcy Code. 15 U.S.C. § 

78eee(b)(5)(A), (B). SIPC reviews all applications and files its 

recommendation with the court, which is given considerable 

reliance. 15 U.S.C. § 78eee(b)(5)(C). If (1) SIPC will pay the 

allowances without a reasonable expectation of recoupment 

from the general estate, and (2) SIPC’s recommendation 

supports the requested allowance, then the court must 

award the amount recommended by SIPC. 15 U.S.C. § 

78eee(b)(5)(C).

SIPC also provides an oversight role, such as through its 

review of compensation. SIPC may approve of certain of 

the trustee’s actions which might otherwise require court 

approval, such as hiring personnel, 15 U.S.C. § 78fff-

1(a)(1), margining and maintaining customer accounts in 

order to facilitate the transfer of such accounts, 11 U.S.C. 

§ 78fff-1(a)(3), and paying off debt for the release of 

securities. 15 U.S.C. § 78fff-1(b). SIPC may approve the 

transfer of customer accounts from the debtor to another 

SIPC member and may provide funds to indemnify the 

transferee-member against shortages of customer property 

in the accounts. 15 U.S.C. § 78fff-2(f).

Alternatives to a SIPA Liquidation
Two alternatives to a SIPA liquidation warrant mention. 

First, once a self-regulatory organization has notified 

SIPC that a member is approaching financial difficulty, 
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the member may undertake to liquidate its business, 

either at the direction of the self-regulatory organization 

or voluntarily, in a manner that does not put customers 

at risk of loss. 15 U.S.C. § 78eee(a)(2). This may be 

accomplished by, for example, transferring customer 

accounts to another SIPC member. The member’s self-

directed efforts do not bar SIPC from later initiating a SIPA 

liquidation. Furthermore, only with SIPC’s specific consent 

may a member enter into an insolvency, receivership, 

or bankruptcy proceeding (unless the member’s failure 

creates systemic risk and qualifies for an orderly liquidation 

under Title II of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act). 15 U.S.C. § 78eee(a)(3)(B).

Second, SIPC may, in lieu of liquidating the debtor, use a 

direct payment procedure to protect customers if SIPC 

determines that the debtor meets certain statutory criteria, 

including that the debtor qualifies for a SIPA liquidation 

but presents a small enough case that all customer claims 

may be satisfied by a SIPC advance. 15 U.S.C. § 78fff-

4(a). A direct payment procedure is conducted outside the 

court system, thereby significantly reducing administrative 

expenses. The customers submit their claims to SIPC, 

which makes a determination and satisfies claims through 

payments from the SIPC Fund. 15 U.S.C. § 78fff-4(c). If a 

customer disagrees with SIPC’s claim determination, the 

customer may seek judicial review by initiating an action in 

the bankruptcy court in the jurisdiction where the member’s 

head office is located. 15 U.S.C. § 78fff-4(e). To date, no 

claim determination in a direct payment procedure has been 

challenged in court. The direct payment procedure does not 

affect or resolve other creditor claims. If SIPC determines 

the direct payment procedure is no longer appropriate, SIPC 

may discontinue it and commence a liquidation proceeding. 

15 U.S.C. § 78fff-4(f).

The Intersection of SIPA and 
Securities Laws
Except as otherwise provided by SIPA, SIPA is an 

amendment to the Securities Exchange Act of 1934 (1934 

Act). 15 U.S.C. § 78bbb. The most significant carve-out 

applies to SIPA liquidation proceedings, conducted in 

accordance with the Bankruptcy Code. 15 U.S.C. § 78fff(b). 

The interaction of securities and bankruptcy law in SIPA is 

the subject of developing case law, as recent decisions in 

the liquidation of Bernard L. Madoff Investment Securities 

LLC (BLMIS) show.

In Picard v. Citibank, N.A. (In re Bernard L. Madoff Inv. Sec. 

LLC), 12 F.4th 171 (2d Cir. 2021), cert. denied sub nom. 

Citibank, N.A. v. Picard, 142 S. Ct. 1209 (2022), the Second 

Circuit opined on the relationship between SIPA and 

the 1934 Act. Recognizing the general rules of statutory 

construction that the specific governs the general, and a 

later enacted statute controls an earlier one, the court held 

that “where SIPA speaks and the 1934 Act is silent, SIPA 

governs.” Citibank, 12 F.4th at 193. Thus, noting that the 

1934 Act does not address liquidations and that SIPA does 

not address securities fraud, the Second Circuit held that 

the Bankruptcy Code, not the securities laws, controls the 

good faith standard and pleading burden on avoidance and 

recovery actions under SIPA. Citibank, 12 F.4th at 193–94.

On the other hand, while a SIPA liquidation is, generally 

speaking, not governed by the 1934 Act, courts may 

still look to the rights created by underlying securities 

laws and have incorporated the securities law principles 

found in the Bankruptcy Code. For example, written 

confirmations of securities transactions, which establish 

securities entitlements, may entitle a customer to a claim 

for securities under SIPA, 654 F.3d at 236, but a claimant 

who has ratified a securities transaction cannot assert a 

customer claim based upon that transaction. Blecker v. 

Picard (In re Bernard L. Madoff Inv. Sec. LLC), 830 F. App’x 

669, 671 (2d Cir. 2020).

As held by the Second Circuit in Picard v. Ida Fishman 

Revocable Trust (In re Bernard L. Madoff Inv. Sec. LLC), 

773 F.3d 411 (2d Cir. 2014), securities customers of a 

failed brokerage firm may be protected by the safe harbors 

of Bankruptcy Code § 546(e)–(g), insulating them from the 

avoidance of transfers not found to be actually fraudulent 

under Section 548(a)(1)(A). The safe harbors, however, 

may not be available where the initial transferee knew of 

the underlying fraudulent scheme. Sec. Inv’r Prot. Corp. 

v. Bernard L. Madoff Inv. Sec. LLC, 2013 U.S. Dist. LEXIS 

56042, at *22–23 (S.D.N.Y. Apr. 15, 2013).

Customer Property and 
Claims
A key difference between SIPA liquidations and a liquidation 

under the Bankruptcy Code is SIPA’s prioritization of 

customer claims and protection of customer property. This 

approach mirrors a broker-dealer’s obligation to segregate 

customer property from its business operations under the 

“Customer Protection Rule.” 17 C.F.R. § 240.15c3-3. In 

general, a customer is “any person . . . who has a claim 

on account of securities received, acquired, or held by the 

debtor in the ordinary course of its business as a broker or 

dealer from or for the securities accounts of such person 

for safekeeping, with a view to sale, to cover consummated 

sales, pursuant to purchases, as collateral, security, or 



for purposes of effecting transfer.” 15 U.S.C. § 78lll(2)(A). 

Customer property is, generally speaking, any securities 

and related cash received by the debtor for a customer’s 

securities account, including property subsequently 

converted and property which should have been set aside 

for customers but was not. 15 U.S.C. § 78lll(4). Customer 

status is interpreted narrowly, with courts looking at 

a number of factors, such as having a direct financial 

relationship with the debtor. Kruse v. Sec. Inv’r Prot. Corp. 

(In re Bernard L. Madoff Inv. Sec. LLC), 708 F.3d 422, 426–

27 (2d Cir. 2013).

Unlike a Title 11 case, customer and general creditor 

claims are submitted directly to the SIPA trustee. The 

trustee makes a determination of the net equity owed to 

the customer based on the debtor’s books and records 

and the evidence submitted by the customer. 15 U.S.C. 

§ 78fff-2(b). A customer’s net equity is essentially the 

amount the debtor owes the customer if the customer’s 

securities positions had been liquidated as of the filing 

date, minus the customer’s indebtedness to the debtor. 

15 U.S.C. § 78lll(11). A customer claim thereby focuses 

on the securities and related cash in a customer’s account 

and includes property unlawfully converted by the debtor, 

see 15 U.S.C. § 78lll(4), but does not include losses caused 

by market fluctuations and many types of fraud. “Instead, 

the Act merely restores investors to what their position 

would have been in the absence of liquidation.” Sec. Inv’r 

Prot. Corp. v. 2427 Parent Corp. (In re Bernard L. Madoff 

Inv. Sec. LLC), 779 F.3d 74, 80 (2d Cir. 2015). “Whether 

a claimant qualifies as a customer is determined on a 

transaction-by-transaction basis.” CarVal Inv’rs UK Ltd. v. 

Giddens (In re Lehman Bros.), 791 F.3d 277, 281–82 (2d 

Cir. 2015). Because SIPA only protects customers who 

“hand[] assets over to a broker-dealer so that the broker-

dealer may do business on the customer’s behalf,” customer 

protection does not extend to claimants who deliver 

securities to the debtor for other purposes, such as under 

a repurchase agreement, CarVal, 791 F.3d at 283, or as part 

of the capital of the debtor. 15 U.S.C. § 78lll(2)(C)(ii). The 

SIPC rules address a number of claims-related issues, such 

as customer capacity, closeouts, and claims for cash versus 

claims for securities. 17 C.F.R. §§ 300.100–300.600.

A customer who disagrees with the trustee’s claim 

determination may file an objection with the bankruptcy 

court. The customer bears the burden of proving its claim. 

Blecker v. Picard (In re Bernard L. Madoff Inv. Sec. LLC), 

605 B.R. 570, 588 (S.D.N.Y. 2019), aff’d, 830 F. App’x 

669 (2d Cir. 2020). While the debtor’s books and records 

are usually sufficient for establishing a customer’s net 

equity, customer claimants should be prepared to support 

their claims with account statements and confirmations. 

In particular, customers who are asserting claims based 

on unauthorized trading should submit evidence of timely 

submitted written complaints to the debtor regarding any 

unauthorized activity. Blecker, 605 B.R. at 671 (finding that 

a customer had ratified account transactions by failing to 

complain about them).

Customer property may only be used to satisfy customer 

claims, and is only allocated to the general estate if all 

customer claims have been satisfied and SIPC has recouped 

its customer-related advances. 15 U.S.C. § 78fff-2(c). 

Conversely, general estate property may be allocated to 

the pool of customer property if it should have been set 

aside as customer property. 15 U.S.C. § 78lll(4)(e); Ferris, 

Baker Watts, Inc. v. Stephenson (In re MJK Clearing, Inc.), 

286 B.R. 109, 129–32 (Bankr. D. Minn. 2002), aff’d, 2003 

U.S. Dist. LEXIS 5954 (D. Minn. Apr. 7, 2003), aff’d, 371 

F.3d 397 (8th Cir. 2004) (“SIPA’s requirements regarding 

the allocation of customer property override all state law 

or bankruptcy law rights.”). Customer claims that have not 

been fully satisfied participate in the general estate as 

unsecured creditors. 15 U.S.C. § 78fff-2(c).

If customer property is insufficient to pay customer claims, 

a SIPA trustee may recover property that would have been 

customer property but for a transfer voidable under the 

Bankruptcy Code. 15 U.S.C. § 78fff-2(c)(3). A customer 

receiving a voidable transfer is deemed to be a creditor 

for purposes of avoidance, and the property so transferred 

is deemed to have been property of the debtor. Id.; see 

Picard v. Taylor (In re Park S. Sec., LLC), 326 B.R. 505, 512–

13 (Bankr. S.D.N.Y. 2005). The customer is not an actual 

creditor, and, under virtually all state and federal securities 

laws, the property does not belong to the debtor prior to 

transfer.

The purpose of this legal fiction is to enable the trustee to 

fit the transfer into the provisions of the avoidance sections 

of the Bankruptcy Code. See SIPC v. Bernard L. Madoff Inv. 

Sec. LLC, 531 B.R. 439, 449 (Bankr. S.D.N.Y. 2015) (“With 

this fiction, the Trustee may exercise an ordinary trustee’s 

powers under the Bankruptcy Code to avoid and recover 

preferential and fraudulent transfers of customer property 

for the benefit of the customer property estate.”). The legal 

fiction prevents a customer from using a “technical reading 

of [the avoidance provisions of the Bankruptcy Code] to 

retain securities that would otherwise be recoverable by 

the SIPA trustee.” Hill v. Spencer Savings & Loan Ass’n (In 

re Bevill, Bresler & Schulman, Inc.), 83 B.R. 880, 894 (D.N.J. 

1988). The overall purpose of 15 U.S.C. § 78fff-2(c)(3) is 

to prevent “one or more customers from depriving other 

customers of assets by keeping these assets out of the pool 

available for distribution to customers on a ratable basis.” 



Trefny v. Bear Stearns Sec. Corp., 243 B.R. 300, 322 (S.D. 

Tex. 1999).

Filing a customer claim subjects a transferee to the 

bankruptcy court’s equitable jurisdiction over the claims 

process, including, in accordance with 11 U.S.C. § 502(d), 

any potential actions by the trustee to avoid and recover 

transfers of customer property. Such recovery actions 

would then be subject to final adjudication by the 

bankruptcy court without a jury trial. Picard v. BAM L.P. 

(In re Bernard L. Madoff Inv. Sec. LLC), 597 B.R. 466, 477 

(Bankr. S.D.N.Y. 2019).

Extraterritoriality and Comity
Extraterritoriality is the application of one country’s laws to 

conduct occurring beyond the local jurisdiction, and it has 

arisen in the avoidance and recovery context. In the Madoff 

case, parties extensively litigated whether the SIPA trustee’s 

claims to recover subsequent transfers of BLMIS customer 

property from a foreign feeder fund to its foreign investors 

constituted an improper “extraterritorial” application of the 

Bankruptcy Code’s avoidance powers. In re Picard, 917 

F.3d 85, 94 (2d Cir. 2019). The case progressed to the 

Second Circuit, which found that BLMIS’s act of transferring 

property from the United States triggered application of the 

statute, and that the subsequent extraterritorial transfer 

falls within the scope of the initial fraudulent transfer. 

Picard, 917 F.3d at 100. It concluded that a transfer made 

by a domestic debtor in the United States is a “domestic 

activity,” regardless of where the initial or subsequent 

transferee is located. Picard, 917 F.3d at 103–04.

As to international comity issues, the Second Circuit applied 

a choice-of-law analysis to determine whether the U.S. or 

another foreign state has a compelling interest in disputes 

such as the case at hand. Picard, 917 F.3d at 101–02. 

Ultimately, because the initial transfer to the feeder 

funds and not the relationship between the subsequent 

transferees and the feeder funds is in question, the court 

held that the U.S. had the most compelling interest in 

regulating the subsequent transfers between foreign 

entities. Picard, 917 F.3d at 103–04.

The Second Circuit’s opinion has changed the course of 

avoidance action litigation, not only in the Madoff case, 

but also in future Title 11 and SIPA cases. Purely foreign 

subsequent transfers among purely foreign customers 

and other creditors or transferees are no longer beyond 

the reach of U.S. bankruptcy law. The pool of customer 

property available in SIPA cases with a transnational cast 

of characters is likely to be enhanced proportionally, and 

the legal playing field between SIPA trustees and deep-

pocketed avoidance action defendants adjusted in tandem 

with these developments.

The Securities Investor Protection Corporation, as a matter of 

policy, disclaims responsibility for any private publication by any 

of its employees. The views expressed herein are those of the 

author and do not necessarily reflect the views of SIPC or of 

the author’s colleagues on the staff of SIPC.
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